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INTRODUCTION

The person who first drafts an acceptable code of rules for
use in aerial warfare will receive the thanks of the peoples
of all nations and he will become the Francis Lieber

of the 20™ Century.!

Aviation in the modern era may well be the most important means of conducting
armed combat. Examples of air campaigns over the last three decades indicate
that this form of warfare will be a decisive factor in determining success in a fu-
ture armed conflict. Since the beginning of the twentieth century, the use of the
of air forces in hostilities has been considered the subject of a special norm of in-
ternational humanitarian law of armed conflicts.? This stemmed from the special,
hitherto unknown, capability of the new tool of warfare to strike the enemy at
previously unattainable distances. For the first time, the geographical approach to
war ceased to be limited solely to areas within the range of land or naval artillery.
The firepower of military aircraft began to exceed the capability of a single soldier
and, with the advent of the era of heavy four-engined strategic bombers, it be-
came capable of exerting a greater impact on the enemy than any division or army
organized according to the 19" century model. The projection of the above-men-
tioned force against combatants required the adoption of restrictions, especially
in the deployment of combat assets causing “superfluous injuries” and “unneces-
sary suffering”, as well as weapons uncontrolled in time and space.’

1 Francis Lieber - American lawyer of German origin, author of the so-called “Instructions for the
Government of the Armies of the United States in the Field” from 1863, i.e. from the period of
the Civil War, considered the first modern document ius in bello. W.G. Downey, Revision of the
Rules of Warfare, ,American Society of International Law Proceedings” 1949, vol. 43, p. 108.

2 The term “international humanitarian law” proposed by the International Committee of the
Red Cross (ICRC) in the 1950s gradually became an approved name defining a conglomerate
of norms and provisions of international law applicable in armed conflicts. For the sake of
linguistic consistency, it should be pointed out that the terms “law of armed conflicts” or “ius
in bello” are still in use. There are only semantic differences between these phrases and the
term “international humanitarian law”. See: D. Schindler, International Humanitarian Law: Its
Remarkable Development and Its Persistent Violation, “Journal of the History of International
Law” 2003, vol. 5, p. 171.

3 See: M. Pigtkowski, O wartosci normatywnej Deklaracji petersburskiej z 1868 roku [The norma-
tive value of the 1868 Saint Petersburg Declaration], “Miedzynarodowe Praw Humanitarne”
2018, vol. IX, p. 101.
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The appearance of balloons, airships and then aircraft opened the third classical
element as a new dimension of warfare operations. This was a breakthrough in the
hitherto bipolar legal regime, which traditionally included naval and land warfare.
The autonomy of aircraft was a research challenge in the context of the legal status
of airspace. Significantly, while in the case of civil aviation, the conclusion of the
first international agreements is almost chronologically similar to the pioneering
dates of the achievements of the Wright brothers or Louis Blériot, in the context
of air warfare law, the matter quickly became the subject of an extremely tedi-
ous legislative process, whose pace of development was unable to keep abreast of
the technological progress of military aviation. The aircraft quickly ceased to play
a purely “tactical” role, operating only near the zone of direct combat contact,
and became a “strategic” tool deciding the fate of battles far away from the front
line. The negative experiences of the First and Second World Wars were greatly
influenced by the visions of aviation theorists, who considered bomb-carrying
machines as a means capable of independent victory in the war. Significantly, this
success was not to be achieved by defeating the enemy in battle, but as a result of
the collapse of their economic and social abilities to conduct warfare. Such per-
ception of the vision of using military aviation led to undermining the fundamen-
tal principles of distinguishing between combatants and civil population. It also
directly influenced the fact that no state ratified the only “code” in the history of
air warfare - a draft developed by a committee of jurists in 1923. As a consequence
of this, to this very day, a treaty that would comprehensively regulate all issues of
deploying military aviation in a future armed conflict is missing. The interna-
tional community has always reacted retroactively to air warfare, often attempting
to regulate the use of aircraft in war through completely inadequate solutions,
including the adjustment of aviation operations by analogy to the conditions ap-
plicable in naval and land warfare. This turned out to be not only a scientifically
and technically incorrect solution, but also had very serious consequences in the
practice of conducting military operations. These shortcomings persisted essen-
tially until 1977, when atrocities brought about by air bombardments became the
driving force of changes in political and legal thinking by shifting from the theory
of “total war” to the principle of “concentration of war effort”. The reasons for this
change were not purely humanitarian but were inherently related to the success
of Operation “Linebacker II”, where the focus of the entire military energy on
exclusively military goals led the United States to political success, such as the
conclusion of the Paris Agreements in 1973 and the withdrawal of this state from
the war in Indochina.

Despite the breakthrough and the actual progress of ius in bello regulations,
especially on the protection of civilians and guaranteeing the rights of combatants
against the impact of certain types of weapons, the contemporary reality of the
battlefield is still a challenge for many norms of air warfare law. Still, the classi-
fication of the subject of military action, namely a military objective, encounters
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objective difficulties. The increase in the accuracy of firepower and reconnais-
sance assets will not contribute to the complete elimination of collateral damage
in all circumstances. The asymmetrical nature of conflicts in the 21* century, in
which the combatants often use international law as a kind of “weapon” or polit-
ical and military doctrine, also affects the course of air operations. In addition to
the current challenges, there are also new ones related to the gradual elimination
of the human being as an operator of weapons systems. The phenomenon of au-
tonomy in air warfare seems to be a breakthrough, not only a technical, but also
philosophical and legal one, which may be difficult to reconcile with the existing
network of international humanitarian law. The importance of modern air war-
fare is confirmed by the course of armed conflicts in Ukraine and the Gaza Strip.

It should be pointed out that air warfare does not only include air bombard-
ment. The rules applicable to the status of military aircraft, the legal situation of
crew members, as well as the rules applicable to the selection of aircraft armament
are also subject to legal regulations. The development of these standards was the
result of long-term practice, with origins often reaching back almost 100 years,
at the dawn of military aviation. In the absence of a relevant contemporary inter-
national treaty that comprehensively regulates the above issues, a deep historical
and legal analysis of the development of aviation technology and legal thought is
required.

This work is the culmination of research conducted during 5 years of doctor-
al studies, the result of which was a doctoral dissertation entitled Wspodfczesna
wojna powietrzna w swietle miedzynarodowego prawa humanitarnego konfliktow
zbrojnych [Contemporary air warfare in the light of international humanitarian law
of armed conflicts], defended on 22 December 2018 at the Faculty of Law of the
Administration of the University of £odz.

The publication is the result of the translation of the monography titled Wojna
powietrzna a migdzynarodowe prawo humanitarne [Air Warfare and Internation-
al Humanitarian Law], published in Wydawnictwo Uniwersytetu Lodzkiego in
2021. The translation and publication was possible through the financial support
of the state budget from the Ministry of Education and Science of Republic of Po-
land under grant “Doskonata Nauka II” (grant no. MONOG/SP/0055/2023/01).

Selection of the main subject of the monograph

The issue of air warfare in terms of international humanitarian law is still await-
ing a comprehensive elaboration in Polish research on international law. The
researchers who devoted part of their arguments to the issue of air warfare in
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the form of excerpts from monographs or articles published in magazines were,
primarily, two eminent employees of the Faculty of Law and Administration of
the University of L6dZ: Remigiusz Bierzanek* and Zbigniew Rotocki,” who jointly
addressed the issue of attributing customary norms to the Hague Rules of Air
Warfare. Zbigniew Rotocki, as a direct participant in the German invasion against
Poland (opening World War II), also prepared an excellent analysis of the Luft-
waffe’s activity during this conflict.®

In the period preceding the First World War, the issue of air warfare in
legal terms was first addressed by the French doctrine. Its leading represent-
ative was Professor Paul Fauchille, the author of the first academic papers
devoted to the issue of the legal regime of airspace, as well as the rapporteur
of three sessions of the Institute of International Law in 1902-1911. The pro-
fessor at the University of Nancy, Louis Rolland, also spoke widely on this
aspect, and the doctoral dissertation Le Droit Futur De La Guerre Aérienne
was written by V. Le Moyne.” In the pre-war period, many of the important
works devoted to the legal aspects of using aviation in warfare were published
in the journal “Revue générale de droit aérien” published during the period
of 1932-1940. Joseph Kroell devoted a separate volume of his treatise on the
regime of international aviation law to air warfare.® The most important rep-
resentative of British science was James Malory Spaight, who published three
comprehensive studies in the period preceding the First World War, as well
as in later years.” William Edward Hall and Lassa Oppenheim wrote about air
warfare in their textbooks of international law.!° In the United States, issues
related to air bombing were addressed by James Wiford Garner,'" as well as by

4 R. Bierzanek, Commentary, 1923 Hague Rules for the Control of Radio in Time of War, [in:]
N. Ronzitti (ed.), The Law of Naval Warfare. A Collection of Agreements and Documents with
Commentaries, The Hague 1988.

5 Z. Rotocki, Polish Directives of 1939 concerning Aerial Bombardment in the Light of Interna-
tional Rules of Air Warfare, “Polish Yearbook of International Law” 1970, vol. 3.

6 Idem, Operations de [‘Aviation Allemande en Pologne en 1939 a la Lumiere du Droit Interna-
tional, “Polish Yearbook of International Law” 1972-1973, vol. 5.

7 V. Le Moyne, Le Droit Futur de la Guerre Aérienne, Nancy 1913; L. Rolland, Les pratiques de la
guerre aérienne dans la conflit de 1914 et le droit des gens, “Revue générale de droit interna-
tional public” 1916.

8 J.Kroell, Traité de Droit international public aérien: LAéronautique en temps de guerre, vol. 1,
Paris 1936.

9 J.M. Spaight, Air Bombardment, “The British Yearbook of International Law” 1923-1924,
vol. 4; idem, Air Power and War Rights, London 1947; idem, Air Power and War Rights, London
1924; idem, Bombing Vindicated, London 1944; idem, Aircraft in War, London 1914.

10 W.E. Hall, A Treatise on International Law, Oxford 1904; L. Oppenheim, International Law:
A Treatise, London 1920.

11 J.W. Garner, Proposed Rules for the Regulation of Aerial Warfare, “American Journal of Inter-
national Law” 1924, vol. 18.
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M.W. Royse.'? Alex Meyer was an outstanding representative of the German
doctrine.” It is worth mentioning the study by Professor Erik Castrén from
the University of Helsinki of 1938 and a judge of the Permanent Court of
International Justice John Basset Moore."” The Italian perspective on the law
of air warfare was presented by Roberto Sandiford.'

Amongst important post-war studies, it is worth mentioning Hans Blix,"”
George Schwarzenberger,”® David Johnson,” Hamilton DeSaussure,” as well as
William Hays Parks.” The works of two German authors (Heinz Marcus Hanke?
and Eberhard Spetzler®) deserve special recognition in this respect. Air warfare
was also the subject of statements by world authorities in the field of interna-
tional law — Hersch Lauterpacht* or Philip Caryl Jessup.”® After 1990, air warfare
and its relation to international humanitarian was addressed by two collective
studies. The first one was a collection edited by Professors Natalino Ronzitti and
Gabriella Venturini, while the second was a collection of conference materials led
by Professor Anne-Sophie Millet-Devalle.”® Dedicated monography concerning
historical dimensions was published by Enno Mensching.”” Chapters devoted to
air warfare can be found in the works of contemporary authors: Michael Bothe,
Matthew C. Waxman, Matthew Lippman, Anthony Rogers, Yoram Dinstein,
Michael N. Schmitt and Marco Sassoli.

Recent years have also seen extensive development of the Polish doctrine of
international humanitarian law, also in the context of research on the so-called

12 M.W. Royse, Aerial Bombardment and the International Regulation, New York 1928.

13 A. Meyer, Vilkerrechtlicher Schutz der friedlichen Personen und Sachen gegen Luftangriffe,
Berlin 1935.

14 E. Castrén, llmasota - kansainvélisoikeudellinen tutkimus, Helsinki 1938.

15 J.B. Moore, International Law and Some Current lllusions and Other Essays, Chicago 1924.

16 R. Sandiford, Diritto Aeronautico di Guerra, Rome 1937.

17 H. Blix, Area Bombardment: Rules and Reasons, “The British Yearbook of International Law”
1978, vol. XLIX.

18 G. Schwarzenberger, The Law of Air Warfare and the Trend Towards Total War, “University of
Malaya Law Review” 1959, vol. 1; idem, Das Luftkriegsrecht und der Trend zum Totalen Krieg,
“German Yearbook of International Law” 1959, vol. 8.

19 D.H.N. Johnson, Rights in Air Space, Manchester 1965.

20 H.DeSaussure, The Laws of Air Warfare: Are There Any?, “International Law Lawyer” 1971, vol. 5.

21 W.H. Parks, Air War and the Law of War, “Air Force Law Review” 1990, vol. 32.

22 H.M. Hanke, Luftkrieg und Zivilbevélkerung, Frankfurt am Main 1992.

23 E. Spetzler, Luftkrieg und Menschlichkeit, Gottingen 1956.

24 H.Lauterpacht, The Problem of the Revision of The Law of War, “The British Yearbook of Inter-
national Law” 1952, vol. 29.

25 P.C. Jessup, A Modern Law of Nations - An Introduction, New York 1949.

26 N. Ronzitti, G. Venturini (eds.), The Law of Air Warfare: Contemporary Issues (Essential Air and
Space Law), Utrecht 2006; A.-S. Millet-Devalle (ed.), Guerre aérienne et droit international hu-
manitaire, Paris 2015.

27 E.Mensching, Luftkrieg und Recht: Zur historischen Rolle des Humanitdren Vélkerrechts in der
Einhegung der Luftkriegsfiihrung, Baden-Baden 2022.
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law of the Hague. Many of the valuable speeches and publications in this area
were created as part of a series of long-term conferences organized by the Naval
Academy in Gdynia in cooperation with the University of Gdansk. Among the
authors also dealing with the above issue, it is worth mentioning works by Mar-
cin Marcinko? (on the subject of the targeting), Kaja Kowalczewska (unmanned
aerial vehicles),” Agnieszka Szpak® and Patrycja Grzebyk.”!

However, during his research, the author did not come across a comprehensive
study devoted exclusively to the law of air warfare, which, apart from decoding the
concept itself, would present the basic assumptions of the problem. On account
of the observations presented above, in the author’s opinion, the science of inter-
national humanitarian law needs to be supplemented with a publication devoted
entirely to the issue which, in its essence, most influenced the development of ius
in bello in the twentieth century.

Structure of the study

The monograph is divided into ten main chapters.

The first chapter is an attempt to define air warfare as a dimension of military
operations. It includes an analysis of the outline of aviation technological devel-
opment, its genesis as a means of armed combat and its impact on the battlefield
in the nineteenth and twentieth centuries. The structure adopted is necessary to
understand the significance of the phenomenon and the reasons why this matter
has become a fundamental challenge for the science of international humanitar-

28 M. Marcinko, Prowadzenie wojny powietrznej w swietle miedzynarodowego prawa humani-
tarnego konfliktow zbrojnych [Conducting aerial warfare from the perspective of international
humanitarian law of armed conflict], [in:] Z. Falkowski, M. Marcinko (eds.), Miedzynarodowe
prawo humanitarne konfliktéw zbrojnych [International humanitarian law of armed conflict],
Warszawa 2014, pp. 303-348.

29 K. Kowalczewska, J. Kowalewski (eds.), Systemy drondw bojowych: analiza problemow i od-
powiedz spoteczenstwa obywatelskiego [Combat drones systems: problem analysis and civil
society answer], Warszawa 2015.

30 A. Szpak, Bezposredni udziat w dziataniach zbrojnych w swietle miedzynarodowego prawa
humanitarnego [Direct participation in hostilities in light of international humanitarian law],
Torun 2013; eadem, Miedzynarodowe prawo humanitarne [International humanitarian
law], Torun 2014.

31 P. Grzebyk, Cele osobowe i rzeczowe w konfliktach zbrojnych w Swietle prawa miedzynaro-
dowego [Personal and material targets in armed conflict from the perspective of international
law], Warszawa 2018. See also: P. Grzebyk, Human and Non-Human Targets in Internation-
al Armed Conflict, Cambridge 2022.
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ian law and a subject of particular concern for the international community. To
this extent, the analysis also includes the presentation of changes in the doctrine,
strategy and tactics of deploying air force to this day.

The second chapter is an attempt to define the concept of “law of air warfare”
and place it within the framework of international humanitarian law.

The next element of the argument is the presentation of the framework and
foundations of the ius in bello regime, which is identical and parallel to the di-
mension of the “law of air warfare” concept in the scope of objective, subjective,
temporal and geographical application, taking into account the circumstances
significantly related to the characteristics of air warfare, such as the issue of the
first strike and the classification of this act related thereto, being the first element
of an armed conflict (chapter three).

The fourth chapter is devoted to the historical development of the history of the
law of air warfare until 1923.

The fifth chapter includes a dogmatic and comparative analysis focused on the
Hague Rules of Air Warfare of 1923 and assesses their status as customary law
during the period preceding World War II. This part also includes an analysis of
the gradual “collapse” of the norms of international law as a result of unlimited air
warfare in 1939-1945.

The sixth chapter is an overview of the relevant standards of the Additional
Protocol (I) applicable to the law of air bombardment, as well as an analysis of
codification limits in the law of air warfare.

The seventh chapter presents selected issues related in detail to the status of
people evacuating from a damaged aircraft, issues of perfidy, wartime deception,
rules governing the marking of military aircraft, as well as standards applicable to
the selection of combat equipment.

The eighth chapter is an analysis of the issue of neutrality and its governing
rights in the context of air operations.

Chapter nine is a collection of relevant judgments of value in the context of the
law of air warfare, issued by various types of bodies: international courts, national
courts or committees of inquiry.

Chapter ten is an analysis of contemporary challenges related to the capability
of unmanned and autonomous operation in military aviation operations.

The author is aware that a significant part of the book is devoted to prima
facie historical issues. It should be noted, however, that these solutions are only
chronologically earlier, because their value in the legal context, doctrine and
practice of various states is still relevant. First of all, it should be noted that to
date, no code of air warfare law has been created that comprehensively regulates
all issues of this law. Secondly, the special institution of international humani-
tarian law of armed conflicts is based on history understood essentially as prac-
tice pursued by states, which is one of the necessary elements for the formation
of a customary norm.
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Objectives and main theses of the study

The research aims to fill the gap in the science of international humanitarian law
with a dissertation that will be devoted entirely to the issue which most affected
the development of ius in bello in the 20" century. In addition to presenting the
development of the concept of the “law of air warfare’, it is necessary to conduct in-
dependent research, based on the need to identify fundamental problems related to
the interpretation of international humanitarian law standards, defining the scope
of the permissible use of aviation in armed conflict, not only as a tool (new weapon),
but also as an autonomous dimension of warfare, parallel to land, naval and cy-
ber combat. Due to the cross-section of the topic, taking into account the historical
perspective to a large extent, it should be noted that international humanitarian
law has special regulations resolving the conflict between earlier and later norms.
The resolution of the above-mentioned collisions ultimately takes place by applying
lex posterior derogat legi priori rule, contained in Article 30 para. 3 of the VCLT of
1969, which excludes the application of the earlier treaty to the extent to which it
cannot be reconciled with the provisions of the later treaty. The specificity of the
international humanitarian law of armed conflicts, especially in the development of
the so-called law of the Hague, focuses more on the development and supplementa-
tion of earlier provisions with later regulations (lex posterior “‘amplificat” legi priori)
than replacing it directly with a newer treaty or international norm.*” This applies in
particular to the provisions of the Fourth Hague Convention and its Regulations on
Laws and Customs in War on Land of 1907, the provisions of which form the basis
of ius in bello. Their validity was not in any way, explicitly or implicitly, undermined
by subsequent regulations. Given the above observation, this work cannot be limit-
ed only to the most adequately contemporary norm of international humanitarian
law in the form of Additional Protocol I, but should, in the author’s opinion, include
an overview of seemingly historical, but still valid and binding considerations on the
grounds of treaties or customs. Hence, a significant part of the study will be devoted
to the chronologically first ius in bello documents contributing to the formation of
the “law of air warfare” concept. This method will be the main factor in structuring
argumentation in this work, built around these fundamental, interrelated theses:

1. There is no concept of “law of air warfare” under international humanitarian
law, and it is necessary to systematize it.

2. The development of legal norms for air warfare is inherently connected with
technological breakthroughs in military aviation, to which international law
reacts with a delay, being unable to proactively regulate the issue due to con-
siderations of military nature.

32 R. Kolb, K. Del Mar, Treaties for Armed Conflict, [in:] A. Clapham, P. Gaeta (eds.), The Oxford
Handbook of International Law in Armed Conflict, Oxford 2014, p. 76.
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3. The incorrectness of construing Article 25 of the Hague Regulations of 1907
on Laws and Customs of War on Land and its failure to adapt to the con-
ditions of air warfare, assuming the absence of other customary standards
governing the principles of air bombardment, meant that air operations dur-
ing the years 1939-1977 (at the latest from 31 May 1942) could take place in
a legal vacuum of non liquet situation.

4. Widespread large-scale air operations aimed at the civilian population, un-
dertaken over the years 1939-1970, preclude unequivocal determination of
whether these operations were a violation of the existing norms of custom-
ary law.

5. The shift away from operations targeting civilian population in the 1970s and
1980s was a result of both a change in the doctrine of aviation deployment in
an armed conflict and the development of international humanitarian law.

6. The provisions of the Additional Protocol I are only a partial codification of
the law of air warfare, with the remainder being customary norms reflecting
the 1923 Hague Rules of Air Warfare.

7. No obligation exists in international law to use precision-guided munitions,
but their absence may significantly limit the operational capabilities of the
attacking party.

8. The currently existing network of international humanitarian law adequate-
ly addresses the challenges associated with the third and partially with the
fourth phases of military aviation development.

9. The currently existing network of international humanitarian law is inade-
quate for “ideal autonomy” in air operations.

10. Investigating and determining violations of the law of air warfare is impeded
by the general feature of international humanitarian law in the context of re-
sponsibility for violations of the so-called law of the Hague: the prohibition
against evaluating the attack by its outcome and relying on a post factum
perspective.

Research methodology

The complexity of the issue of air warfare in the context of international humani-
tarian law requires the adoption of a holistic view, which includes a broad extra-le-
gal context, related to the history of military, aviation technology, the doctrine of
the use of aviation in armed conflict and knowledge of the realities of internation-
al relations. The legal perspective includes, first of all, an analysis based on existing
sources of the law of air warfare, which, due to the lack of a clear definition, need
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to be distinguished as having significant value from the point of view of the scope
of the monograph. The work primarily uses the historical method both legislative-
ly (as the origin of the “legal regime of air warfare”) and non-legislatively (as the
source of the concept of “air warfare”, the evolution of the doctrine and aviation
technology), and the formal-dogmatic method (understood as a critical analy-
sis of the norms of international humanitarian law, international jurisprudence
and the positions of international institutions of substantial authority). The use of
comparative legal analysis was limited due to the fact that most modern military
instructions and directives for the use of force and the so-called Rules of Engage-
ment are classified and cannot be used for academic research.



CHAPTERI

THE PHENOMENON

OF AIR WARFARE FROM

THE BEGINNINGS OF MILITARY
AVIATION TO THE PRESENT DAY

In modern warfare, one's air superiority is the key prere-
quisite to ultimately achieving victory in war. In fact since
1939 no country has won a war if it has not possessed air
superiority. Also, no large offensive has been possible when
the enemy has had control of the air.!

1. Definition of air warfare

An important component in the concept of the “law of air warfare” is the phrase
“air warfare”. Until the early 20™ century, there was a distinction between land
warfare — involving the actions of the armed forces on land - and a naval con-
frontation resulting from warship combat.? In the period immediately preceding
the beginning of World War I, a new form of conducting rivalry between airspace
belligerents was noted. Among the above-mentioned types of military operations,
with regard to the type of dimension (classical element) in which they take place,
one can distinguish operations of a mixed nature, such as air-sea battle (involving
aircraft carriers or naval aviation) or land-sea battle (in the form of bombardment
of coastal areas).?

1 M.N. Vego, Joint Operational Warfare: Theory and Practice, Newport 2009, p. 67.

2 See: D. Jordan, J. Kiras, D. Lonsdale, I. Speller, C. Tuck, C.D. Walton, Understanding Modern
Warfare, Cambridge 2016.

3 Such was the nature of the clashes during the Second World War related to the actions of
aircraft carriers (e.g. the Battle of Midway). The concept of the so-called Air-Sea Battle is one
of the core strategic doctrines of the United States of America (see: Department of Defense,
Air-Sea Battle: Service Collaboration to Address Anti-Access and Area Denial Challenges, Wash-
ington 2013).
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It is worth starting the analysis of the concept with the presentation of ex-
isting definitions. For J.G. Gomez, the term “air warfare” means “is a set of
offensive and defensive aerial operations carried out using the air force with
the intention of imposing one’s will on the adversary by achieving a sufficient
degree of aerial superiority”.* The author’s definition draws attention to the
connection between air warfare and efforts to achieve a given degree of con-
trol of the air, that is, all aviation operations aimed at achieving tactical and
strategic success allowing for effective and unimpeded hostile air activity op-
eration of all types of armed forces.” The following levels of airspace control
are distinguished:

1) Air parity/disputed control of the air: a situation in which neither party is able
to achieve sufficient control over the airspace, and its own and adversary’s
air operations are significantly impeded;

2) Favorable air situation: a state in which the adversary has limited means of
responding to air operations;

3) Air superiority: the enemy is unable to significantly affect the execution of
air, land and sea operations;®

4) Air supremacyl/air dominance, the adversary is not able to interfere in any
way with the execution of operations in airspace.”

One step in achieving air superiority is to execute Counterair (CAO) missions

with an offensive and defensive dimension, including:

4 “In principle, it could be said that air warfare is a set of offensive and defensive aerial opera-
tions carried out using the air force with the intention of imposing one’s will on the adversary
by achieving a sufficient degree of aerial superiority. On the other hand, when the court of
Montpellier had to define air warfare in September 1945, it did so indirectly, limiting itself to
an enumeration of the specific hardware involved, namely, balloons, dirigibles, aeroplanes,
seaplanes and helicopters” - J.G. Gomez, The Law of Air Warfare, “International Review of the
Red Cross” 1998, no. 323.

5 “Air superiority - is a state of dominance of the air force of one side over the air force of the
other side, which allows the land and naval forces of the former to conduct operations in
a given place and time in the absence of effective counteraction of the air force of the lat-
ter” - J. Marszatkiewicz, Rozwdj doktryn powietrznych w okresie zimnej wojny [Development
of Aviation Doctrines During the Cold War], “Rocznik Bezpieczenstwa Miedzynarodowego”
2011/2012, p. 181; W. Michalak, Przewaga w powietrzu i z powietrza [Dominance in the air and
from the air], “Zeszyty Naukowe AON” 2013, vol. 3(92), p. 210.

6 “The degree of dominance in the air operations of one force over the other, which allows
land, sea and air forces to conduct operations at a specific time and place without significant
counteraction from the opponent’s air force” - NATO AAP-6, NATO Glossary of Terms and
Definitions.

7 United States Air Force, Air Force Doctrine Publication 3-01, Counterair Operations, 2023,
p. 2; J. Csengeri, One of the Basic Questions of Warfare: The Levels of Control of Airspace,
“AARMS” 2015, vol. 14, no. 4, pp. 331-340; Doctrine Advisory: Control of the Air July 2017,
https://www.doctrine.af.mil/Portals/61/documents/doctrine_updates/du_17_01.pd-
f?ver=2017-09-17-113839-373 (accessed: 16.10.2020).


https://www.doctrine.af.mil/Portals/61/documents/doctrine_updates/du_17_01.pdf?ver=2017-09-17-113839-373
https://www.doctrine.af.mil/Portals/61/documents/doctrine_updates/du_17_01.pdf?ver=2017-09-17-113839-373
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1) strike missions aimed primarily at eliminating the enemy’s air potential, air
infrastructure, air defense, or command centers;

2) SEAD/DEAD missions (Suppression of the Enemy Air Defence/Destruc-
tion of the Enemy Air Defence), which aim to neutralize enemy air defenses
(mainly Surface to Air Missile sets - SAM), including the use of electronic
warfare assets (the so-called EW);

3) escort fighter missions protecting one’s own assets operating over the ene-
my-controlled territory;

4) fighter sweeps consisting in acquiring an appropriate degree of airspace con-
trol over a given theater, including by carrying out CAP (Combat Air Patrol)
missions.

The Encyclopaedia Britannica describes air warfare as “the tactics of mili-

tary operations and armed forces conducted by airplanes, helicopters, or other

m

anned craft that are propelled aloft. Air warfare may be conducted against

other aircraft, against targets on the ground, and against targets on the water
or beneath it”® The American think-tank RAND defines air warfare as “to disa-
ble an opponent’s military using strategic strikes from manned and unmanned
aircraft”’

Chrales H. Stockton pointed out on the eve of World War I that air warfare was

ultimately so normatively related to the norms of land and naval warfare that he
defined air warfare as “air-land warfare or sea-land warfare”!® A French researcher
J. Kroell, the author of a study dedicated to the law of air warfare in the interwar
period, described air warfare as “a set of operations carried out by a belligerent
against the armed forces of another belligerent”"! Gregor Schwarzenberger point-
ed out that air warfare is a different, both legally and militarily, dimension of con-
ducting military operations, possessing autonomy to some extent, but, according

to

the author, “both sea and air warfare are eminently suited to weaken enemy

resistance but, by themselves, they are not necessarily able to achieve the strategic
objective of war” (thus, he questioned the possibility of distinguishing between

10

11

“Air warfare, also called aerial warfare, the tactics of military operations conducted by air-

planes, helicopters, or other manned craft that are propelled aloft. Air warfare may be con-
ducted against other aircraft, against targets on the ground, and against targets on the water
or beneath it. Air warfare is almost entirely a creation of the 20" century, in which it became
a primary branch of military operation” - Britannica, Air warfare, n.d., http://www.britanni-
ca.com/topic/air-warfare (accessed: 16.10.2020).

RAND, Air Warfare, n.d., https://www.rand.org/topics/air-warfare.html (accessed: 16.10.2020).
“By this term is included aerial warfare over the land and aerial warfare over the sea, or
what has been termed ‘aerial land and aerial maritime warfare’” - C.H. Stockton, Outlines of
International Law, New York-Chicago-Boston 1914, p. 355.

“La guerre aérienne est un ensemble d’operations effectués par les forces miltaires d’'unbel-
ligerant contre celles de son adversaire” - J. Kroell, Traité de Droit international public aérien:
L’Aéronautique en temps de guerre, vol. II, Paris 1936, p. 49.


http://www.britannica.com/topic/air-warfare
http://www.britannica.com/topic/air-warfare
https://www.rand.org/topics/air-warfare.html

28 Air Warfare and International Humanitarian Law

tactical and strategic bombing).'? The Harvard Instruction of 2009 adopted a fair-
ly broad definition of air warfare as “air operations which are specifically related
to hostilities, which in addition to combat operations include surveillance, re-
connaissance, search-and-rescue and transport operations, undertaken both in
offence or defence”."?

By analyzing the definitions and concepts presented above, it can be assumed
that air warfare is an element of military operations taking place in the airspace
between belligerents through their air forces. Air warfare is a conglomerate of
combat air operations taking place in airspace, ultimately aimed at achieving su-
premacy in the air by combating the opposite side’s ability to conduct active air
operations and its ability to affect ground-to-air combat assets to a minimum."
Air operations include operations in airspace, in the air-to-ground and air-to-
land modes, which involve supporting land and naval forces and reducing the
enemy’s potential to wage war." It should be noted that the common denominator
of all the definitions presented is the acknowledgement that the objective of air
warfare is the totality of combat operations of military aviation during an armed
conflict. This term has two dimensions:

1) sensu stricto - involving armed interaction between enemy aircraft;

2) sensu largo - the totality of combat activity of a military aircraft, including
land and naval operations, related to combating surface and ground targets,
as well as operations of other types of aircraft in the zone of an armed con-
flict.'s

12 G. Schwarzenberger, The Law of Air Warfare and the Trend Towards Total War, “University of
Malaya Law Review” 1959, vol. 1, p. 120.

13 “The phrase ‘air and missile warfare’, as used in the title of this Manual, adverts to air or
missile operations that are specifically related to hostilities. In addition to air or missile
combat operations (see: Rule 1(c)), air or missile operations include surveillance, weather,
reconnaissance, search-and-rescue, transport and other operations that may not be directly
related to ongoing hostilities. The inclusion of operations ‘whether in offence or defence’ is
intended to highlight the fact that an operation’s tactical or operational character has no
bearing on the law of international armed conflict applicable to it. Thus, for instance, there is
no distinction in the terminology of this Manual between an offensive attack and a defensive
counter-attack” - Program on Humanitarian Policy and Conflict Research at Harvard Uni-
versity, Commentary on the HPCR Manual on International Law Applicable to Air and Missile
Warfare, Cambridge 2013, p. 9.

14 The literature indicates three degrees of control over airspace under the conditions of armed
conflict: 1) a favorable air situation (when the enemy air force is unable to prevent the suc-
cess of the land forces or the navy), 2) air superiority (when military operations can take
placein a given time and space without much impact of the enemy air force, 3) air suprema-
cy (when there is no real impact from the enemy). One can find the concept of the so-called
air dominance, where the enemy is prevented from taking any action in controlled airspace.

15 M. Pigtkowski, A Brief History of the Law of Aerial Warfare, Beau Bassin 2017, p. 9.

16 Y. Dinstein, The Laws of War in the Air, “Israel Yearbook of Human Rights” 1981, vol. 11,
p. 41.
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2. Air warfare from a historical perspective

2.1. The birth of military aviation and its development until 1903

Since the days of Daedalus and Icarus, one of humankind’s unfulfilled dreams
has been to overcome the force of gravity and invent an object capable of flying.
Simultaneously, there appeared a desire to use air as a new dimension for con-
ducting military operations. Robin Higham and Mark Parillo claim that as early
as during the campaign led by Alexander III of Macedon in Bactria (located in
modern Afghanistan and Pakistan) in 327 BC, the capture of the so-called Sog-
dian Rock was attributed to his seizure of a position overlooking the besieged de-
fenders.”” During the Battle of Legnica in 1241, the victory of the Mongol troops
is attributed, among others, to the use of chemical concoctions carried on high
banners.'® The Mongols introduced elements of the Chinese art of warfare, where
the use of kites as a kind of surveillance and reconnaissance devices was common.
Kites, as the prototype of an unmanned platform, are credited with participat-
ing in the first aerial bombing. Phetracha, the king of Thailand (then Siam), who
reigned from 1688 to 1703, attached gunpowder to kites, which led to reducing
the resistance of one of the rebellious provinces."” Attempts to build first aerial
structures, modeled on the anatomy of flying birds, were the subject of efforts by
one of the Renaissance era geniuses — Leonardo da Vinci.*® It was not until the
end of the 18" century that tangible results were achieved, when the Montgolf-
ier family, manufacturing paper in southern France, began the first experiments
using a paper dome filled with hot air in order to float in the air. On July 4, 1783,
the first balloon (unmanned) successfully got off the ground. On September 19,
1783, the invention loaded with animals flew over the residence of Louis XVI at

17 R.Higham, M. Parillo, The Influence of Airpower Upon History: Statesmanship, Diplomacy and
Foreign Policy since 1903, Lexington 2013, p. 1.

18 “There was one of enormous size in their (Mongol) army, among other flags. [...] at the top
of its staff was the figure of a very ugly and monstrous head with a beard, so when the Tatars
retreated by one yard and started to flee, the ensign carrying this banner began to wave
the head with all his might, and immediately a dense steam, smoke and a breeze so foul
that when this deadly smell spread among the troops, the Poles, fainting and barely alive,
stopped fighting and became unable to fight” - J. Dtugosz, Roczniki czyli Kroniki Stawne-
go Krélestwa Polskiego [Annals or Chronicles of the Famous Kingdom of Poland], Book VII,
1241, http://biblioteka.kijowski.pl/sredniowiecze/d%E5%82ugosz%20jan%20-%20roczni-
ki%20czyli%20kroniki...%20-4%20%5Bksi%E4%99gi%20vii%20i%20viii%5D.pdf (accessed:
3.06.2025).

19 P. Wooning, A Short History of Kites: History of Flying - The Kites Role in Aviation and the Air-
plane, “History of Things Series Book I11” 2015, e-book.

20 J.D. Anderson, A History of Aerodynamics: And Its Impact on Flying Machines, Cambridge
1997, pp. 21-25.
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Versailles for 8 minutes. That same year, on October 15, J.-E Pilatre de Rozier
and the Marquis d’Arlandes were the first passengers on board the Montgolfier
brothers’ balloon. Thus began the first era of aviation development; the era of
balloon aviation. The invention quickly found real military utility, because on
April 2, 1794, the Committee of Public Safety of revolutionary France decided
to create the first aviation formation within the French armed forces, which was
the First French Aerostatic Corps (La Compagnie daérostiers).”* On June 2, 1794,
a balloon called LEntreprenant performed the first combat reconnaissance mis-
sion, and during the Battle of Fleurus (June 26, 1794) provided the commanding
officer of the French army with information on the location of Austrian troops.*
During the American Civil War in 1861, the armed forces of the Union (“the
North”) created the Union Army Balloon Corps, with hydrogen-filled balloons as
their principal component. Their purpose was similar to that of the French units
and during the so-called Battle of Seven Pines between May 31 and June 1, 1861,
it is assumed that the intelligence provided by the crews of “Constitution”, “In-
trepid” and “Washington” saved the troops of the North from being surrounded
by Confederate forces.”® During the siege of Paris in 1870-1871, French balloons
provided a supply of materials, information and mail for the surrounded French
troops, transporting the most important people in the state (including the head of
the French government, Léon Gambette) on their way back.**

The first mention of an attempted aerial bombing (interestingly, in an un-
manned form) was recorded in 1849, when the Austrian army prepared 200 hot-
air balloons, armed with bombs with timers, to bomb Venice, but a headwind
prevented it.® There also exists information on combat deployment of balloons
in the form of bombers during the French intervention in Indochina (during the
Battle of Dien Bien Phu in 1884) and the Russo-Japanese War in 1905.2 What is
interesting, in 1812 Russian troops planned to fill a balloon with explosives in
order to attack the place where the French emperor was making a stopover.?”

2.2. Airships and first strategic bombings

The advent of airships marked a new era in the history of ballooning. They were
filled with hydrogen and had engines installed, along with spacious and closed
nacelles, making airships largely dependent on weather conditions, giving them

21 F. Stansbury Haydon, Military Ballooning During the Early Civil War, Baltimore 2000, p. 8.
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24 E. Castrén, llmasota - kansainvdlisoikeudellinen tutkimus, Helsinki 1938, p. 25.

25 J.MacKenzie Bacon, The Dominion of the Air: The Story of Aerial Navigation, London 1902, p. 141.
26 R.N. Macomber, Honor Bound, Sarasota 1911, p. 264.

27 J. Lefebvre, Le droit des gens moderne dans la guerre continentale, Paris 1886, p. 68.
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unprecedented operational autonomy at that time. The design was particularly
refined by the German constructor Ferdinand Graf von Zeppelin. The increased
payload capacity of the new type of aerostats enabled airships to be equipped
with the first primitive aerial bombs and even defensive weapons. Before the out-
break of World War I, the German armed forces had 11 Zeppelin-type airships.
Concerns about the operation of airships raised concerns in British military cir-
cles, including the then First Lord of the Admiralty Winston Churchill, who or-
dered the Royal Air Force to prepare pre-emptive attacks on Zeppelin bases, as
well as to outline the first plans for an organized air defense of London.”® Novem-
ber 21, 1914, saw the first Allied air attacks on the German airship base in Fried-
richshafen. The German command, in turn, believed that air strikes targeting
city centers would create a state of panic among the British civilian population,
lowering the support of the British public for the involvement of British Com-
monwealth forces on the continent. Despite having the assets to launch a direct
attack against the British Isles, Emperor William II personally opposed the air-
ship attack against the capital of the United Kingdom, fearing casualties among
the Royal Family. On January 9, 1915, Admiral Paul Behncke, heading the Admi-
ralty Staff, convinced Chancellor Bethmann Hollweg and Emperor William II to
attack London, believing that it could lead to sizable psychological effects.? On
May 5, 1915, attacking targets located west of the Tower of London was forbidden
(this was the result of an earlier air attack on Norfolk, where some of the bombs
almost hit the royal residence).”® It was not until May 31, 1915 that the Ger-
man zeppelins made their first bombing raid on London. During their campaign,
they dropped approx. 6,000 bombs on the British Isles, killing 556 and injuring
1,357 people.’ The operations of airships were also observed on other fronts of
World War [, including in 1914, when the SL-2 unit bombed Warsaw, and zeppe-
lins also operated in the Balkans.*

Initially, zeppelins were elusive to British military aviation, and their top
ceiling was beyond the reach of anti-aircraft artillery. The era of military avi-
ation based on balloons and airships ended with the invention of incendiary
munitions for anti-aircraft artillery. Conventional ammunition of fighter air-
craft and gunships either fell short in terms of range or, despite the penetration
of the coating of aerostats, did not cause much damage to airships. Only incen-
diary rounds caused an explosion of hydrogen, which immediately translated
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29 S.H. Ross, Strategic Bombing by the United States in World War II: The Myths and the Facts, Jef-
ferson 2003, pp. 21-22; E. Spetzler, Luftkrieg und Menschlichkeit, Gottingen 1956, pp. 142-143.
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into such high casualties that zeppelin air raids over the British Isles came to
a definitive end.* After 1916, all German airships were assigned only to patrols
in maritime zones. As a result, in the later period, balloons had only observa-
tional nature or were a means of air defense against enemy aviation. During
the Battle of Britain, during the phase of bombing English airports, barrier
balloons posed a serious obstacle for the low-flying Luftwaffe bomber aviation.
During World War II, in an attempt to reverse the fate of the war, the Japanese
command approved a plan to send thousands of balloons filled with incendiary
charges against the western territories of the United States and Canada (Oper-
ation “Fu-Go”).*

2.3. Development of military aviation on the eve of World War |

A truly breakthrough event of the period preceding the outbreak of World War
I was the successful flight by Louis Blériot in 1909 when an airframe of his de-
sign crossed the English Channel. Immediately, this technical success resulted in
the launch of various types of corporations and flight schools in many states. In
October 1910, the first independent air force unit (Aéronautique Militaire) was
established in France. During the same period, similar formations were formed
in Germany (Fliegertruppen des deutsches Kaiserreich), Great Britain (Royal Flying
Corps), Italy (Regia Aeronautica), Austria-Hungary, and Russia. On November 1,
1911, Italian Air Force Lieutenant Giulio Gavotti, piloting a Blériot airframe,
dropped hand grenades on a position held by Turkish forces - this is considered
to have been the first air bombardment in history.*® The first attempt to bomb
a city dates back to the First Balkan War (1912-1913) when a Bulgarian military
aircraft bombed Turkish Edirne. In July 1913, during the Mexican Civil War, an
airship attacked a warship.